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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: XXXXX

SYNOPSIS: This matter cones on for hearing pursuant to the taxpayer's
tinmely protest of Notice of Liability XXXXX i ssued by the Department on My
27, 1994, for Retailers' COccupation Tax. At  issue are the questions 1)
whet her the Departnent's audit procedures used were proper and 2) whet her
the Statute of Limtations affects this audit. Follow ng the subm ssion of
all evidence and a review of the record, it is recommended that this natter
be resolved in favor of the Departnent on both issues.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, was established by the adm ssion into evidence of
the Correction of Returns, showing a total liability due and owing in the
amount of $10,795.00. (Dept. G p. Ex. #3)

2. Taxpayer offered no evidence or testinony into the record.

CONCLUSI ONS OF LAW On examnation of the record established, this
taxpayer has failed to denonstrate by the presentation of testinony or

through exhibits or argunent, evidence sufficient to overcone the



Departnent's prima facie case of tax liability under the assessnment in
guesti on. Accordingly, by such failure, and under the reasoning given
bel ow, the determ nation by the Departnent that XXXXX is subject to tax as
i nposed by the Illinois Retailers' Cccupation Tax Act nust stand as a
matter of law. I n support thereof, the foll ow ng conclusions are nade:

| SSUES #1 and #2

On exami nation of the record established, this taxpayer has failed to
denmonstrate by the presentation of testinmony or through exhibits or
argunent, evidence sufficient to overconme the Departnent's prinma facie case
of tax liability under the Notice of Tax Liability in question. During the
hearing herein, taxpayer's counsel argued that he disagreed with the audit
procedure enployed in this matter, however, he provided no docunentary
evi dence or testinony to support his argunent.

Once the Corrections of Returns or Determi nation of Tax Due were
admtted into evidence, the amount of tax and penalty established by said
corrected returns was deened prim facie true and correct. The Depart nent
havi ng established its case, the burden shifted to the taxpayer to overcone

it by producing competent evidence as identified with taxpayer's books and

records. Masini v. Departnent of Revenue 60 Ill. App. 3d 11 (1st Dist.
(1978). In the instant case, no docunentary evidence was proffered on
behal f  of the taxpayer. Thus, the taxpayer failed to prove the

Departnent's corrected returns incorrect, and the anounts established by
said returns, therefore, remain as true and correct.

Mere argument w thout sonme docunentary evidence to substantiate the
taxpayer's claim that the prima facie case was prepared incorrectly is not
sufficient. Quincy Trading Post v. Departnment of Revenue, 12 IIl. App. 3d
725 (4th Dist. 1973). Taxpayer clearly did not provide sufficient evidence
to overcone the Departnent's prim facie case.

Taxpayer by letter, dated February 13, 1995, withdrew his nption



concerning the Statute of Limtations which this court finds had no effect
in any instance on this audit period.

Taxpayer has failed to denonstrate through testinony, exhibits or
argunent any evidence to overcone the Department's prim facie case
establishing tax Iliability herein. Accordingly, the amounts set forth in
the corrected returns stand unrebutted and correct. On the foundation of
the foregoing findings of fact and conclusions of law, it is therefore
recomended that the Correction of Returns be finalized as issued.

Dani el D. Mngi anel e
Adm ni strative Law Judge



